ABREU 1
ADVOGADOS

N i

Union Internationale des Avocats NYSBA

NEW YORK STATE BAR ASSOCIATION
International Association of Lawyers
INTERNATIONAL SECTION

Union Internacional de Abogados

New York City Seminar

“Cross-Border Transactions, Business Formationsavestments: Legal Aspects, Business Trends

and How Lawyers Can Add Value”

September 13 — 14, 2010

Establishing Businesses/Investments Offshore: Inviesent in Countries Outside the US: Key
Issues Around the Formation of Business Entities ahJoint Ventures Abroad (illustrated by

examples and also to cover tax developments)

Portuguese Perspective

Pedro PAIS DE ALMEIDA, partner at ABREU ADVOGADOS,
Av. das Forcas Armadas, 125 - 12.° 1600-079 Lisbdportugal,
Tel: (351) 21 723 18 00, Fax: (351) 21 723 18 99

E-mail: ppa@abreuadvogados.com

www.abreuadvogados.com

ABREU & ASSOCIADOS LISBOA PORTO MADEIRA
Sociedade de Advogados, RL Av. das Forcas Armadas, 125 12° Rua S. Jodo de Brito, 605 E 4°, 4.1 Rua Dr. Brito da Camara, n° 20 2°
1600-079 Lisboa Portugal 4100-455 Porto Portugal 9000-039 Funchal - Portugal



7

Table of Contents:
1. Introduction
2. Portuguese Legal Background
3. Key Issues on the Formation of Businesses and Yeintures in Portugal
3.1.The choice of the investment vehicle
3.1.1. To set up a Company or a Joint Venture (“JV”)?
3.2. Portuguese Companies
3.2.1. Most used types of companies
3.2.2. Incorporation requirements
3.3. JV structures
3.4. Branch
3.4.1. Representative Office
4. General Overview of Tax, Labor, Corporate Govereagned Other Relevant Laws
4.1. Portuguese Taxation
4.1.1. Corporate Income Tax
4.1.2. Tax Incentives
4.1.2.1.Portuguese Investment Tax Code
4.1.3. VAT
4.1.4. Portuguese Tax Treaties.
4.1.4.1.U.S.-Portugal Tax Treaty
4.1.5. Non-habitual Tax Resident
4.2.Labor Law
4.3. Corporate Governance
4.3.1. Golden Parachutes
4.3.2. Shareholders right to vote on executive pay

5. Examples of Structures Used By U.S. Companies TralGat Business in Portugal

ABREU & ASSOCIADOS LISBOA PORTO MADEIRA
Sociedade de Advogados, RL Av. das Forgcas Armadas, 125 12° Rua S. Joao de Brito, 605 E 4°, 4.1 Rua Dr. Brito da Camara, n° 20 2°
1600-079 Lishoa Portugal 4100-455 Porto Portugal 9000-039 Funchal - Portugal



7/ ;

1. Introduction

This paper was specially prepared for the NYSBA-UWoint-Seminar in New York City,
September 13 — 14, 2010.

This Paper will provide a general overview on theyKHssues Around the Formation of Business
Entities and Joint Ventures in Portugal and prowgeéeeral information on the Portuguese legal

framework.

This paper provides general information only andsdioot constitute any type of legal advice on the
subjects referred to below, and therefore no ligbis accepted for loss which may arise from

reliance on information contained in this paper.
2. Portuguese Legal Background

The Portuguese legal system is a typical contiheotdified system with fixed written rules that are
mainly enacted by the Parliament (“Laws”) or by thevernment (“Decree-Laws”). In Portugal,

Courts have the main purpose of construing thealasvresolving disputes under such law.

Contrary to the common law systems, Portugueset€ate mainly interpreters of the law and their
decisions provide only guidelines and general cptscef the law. Court decisions do not constitute

law under the Portuguese system.

There is no system of precedent in Portugal andeimeral, the Courts are not required to follow
previous decisions from other Courts, with the @ticm of some decisions from the Supreme Court
(Assentosthat settle the official interpretation of certgarticular law, and must be followed in

other Courts’ decisions. Nevertheless, there israldncy for the courts to follow other Courts’
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decisions and rulings on similar cases.

Under the principle of contractual freedohiberdade Contratug| established in article 405 of the
Portuguese Civil Code (“Civil Code”), within theatlits of the law, parties have the freedom to
determine the content of a contract, its claused ta execute different types of contracts clasgifi

or not under the Civil Code.

3. Key Issues on the Formation of Businesses and Joivientures in Portugal
3.1. The choice of the investment vehicle:

3.1.1. To set up a Company or a Joint Venture (*JV")?

Traditionally, investors in Portugal tend to usssldV’'s and conduct their investments by way of
incorporation of a company (SPV or Special Purpéskicle), in one of the three types of limited
liability companies, i.e. the Private Limited Compathe Sole Proprietorship Private Limited
Company or the Corporation. Usually, the choicem&ée in consideration of the complexity of the
investment and the amounts involved. In these tsitis, partners opt to regulate the rights and

obligations inside the SPV, by execution of a Shaladers Agreement.

3.2. Portuguese Companies

3.2.1. Most used types of companies

In view of the various legal structures availabteading to the Portuguese Companies Code
(Cadigo das Sociedades Comercjaimvestors have generally chosen among the tareésting
types of limited liability companies: the Privataniited Company $ociedade por Quotas -
“Lda.”), the Sole Proprietorship Private Limited Compa8ociedade Unipessqalor the
Corporation $ociedade Anonima - “S.A.” In summary:

e Private Limited Companyan Lda. requires a minimum of 2 quotaholders and

minimum capital of 5,000€. This type of companyuiegs the appointment of at least
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one managergerentg and, when appropriate, and under certain comdifian auditor
must also be appointed, and who must be a chartaresuntant Revisor Oficial de
Contag. In these companies, the quotaholders are nolelitor any obligations of the
company when such is not specifically providedifothe company’s by-laws and their
exposure to third party liability is limited to tinecapital contribution in the company.
The Private Limited Company is the most common typeompany in Portugal;

e Sole Proprietorship Private Limited Compamgquires only 1 quotaholder and a

minimum capital of 5,000€. This type of companyuiegs the appointment at least one
manager gerentg¢. The quotaholder may be an individual or a congp&iowever, the
individual quotaholder is not allowed to particah more than one sole proprietorship
company. The sole proprietorship company may nahbesole quotaholder of another
sole proprietorship company; and,

» Corporation a S.A. requires a minimum of five shareholderd arinimum capital of
50,000€. This company may issue bearer sharesdaa\all the share capital is fully
paid up. Non-voting preference shares may be isspeth a maximum of 50% of the
share capital. Redeemable preference shares mapalssued provided they are fully
paid up. The management of these companies mugtdvanteed by a board of directors
(Conselho de Administrac@ioconsisting of an odd or pair number of members
(Administradores If the capital does not exceed 200,000€, Cotpmra are only
required to have a single director. A charteredbantant must be appointed in this type

of company

3.2.2. Incorporation requirements

In order to incorporate a company, the first stepoi apply for a corporate name certificate at the
National Company Registry Office (the “RNPC”). Inder to facilitate the approval it is better to
choose three potential company names. The corpogatee application must contain one of the

partners’ name, the legal structure of the compgangcorporate, the location of its registered afi
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and the corporate object. Upon approval of the @rgpname, a provisional tax identification

number is immediately granted to the company tmberporated.

After having the corporate name certificate dulsuied, the company should be incorporated by
means of a private contract or public deed. Theesbapital should already be deposited in a Bank
or, alternatively, it is also possible to deposi¢ tshare capital within 5 days subsequent to the

execution of the incorporation contract.

The incorporation contract must be registered @tGbmmercial Registry Office. Subsequently it is

necessary to register the company before the TageCQdnd also before the Social Security.

The timeframe for incorporation will depend on theailability of the necessary documents
(corporate name certificate, identification andresentation of the shareholders/quotaholders duly
legalized, drafting of the by-laws and private agnent for incorporation), but it can take

approximately 5 business days.

In addition, Portuguese companies may also be pacated through a fast track procedure (the
company is incorporated on one day) namé&anpresa na Hora which allows a speedier
incorporation. However, such procedure has cerievant restrictions, namely, shareholders may
only choose pre approved names and pre approvetksudf association (without possibility of any

changes being made to either one before incorpoati
3.3. JV structures

Under Portuguese law there are certain specialddomjoint ventures, such as the Complementary
Group of EnterprisesAgrupamento Complementar de Emprésasonsortium Contrato de

Consorciq or the Unincorporated Partnersh@poptrato de Associacdo em Participagao
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We shall briefly address the above special formsiot ventures:
 Complementary Group of Enterprise8gtupamento Complementar de Emprgsas

(“CGE”)

The Complementary Group of Enterprises is the olftesn of joint venture in Portugal. The legal
framework of CGE is regulated by Law No. 4/73, Jdnand Decree-Law No. 430/73, August 25,
last amended by Decree-Law No. 76-A/2006, March Parties (two or more, individuals, and/or
legal entities and/or companies) may incorporat€ GE in order to improve its conditions of
exercise or the result of its economic activitlas, obtaining and distributing profits cannot beirma

purpose of the venture.

The CGE may or not have a capital and must be jlorated by means of a written agreement (if
the capital is comprised of assets for which the dequires public deed for their transfer, then the
incorporation of the CGE must be by means of aiputbkbed) and is subject to commercial
registration at the local competent Commercial Btegiion Office. The management of the CGE is
exercised by one or more persons designated imdh&act and a chartered accountant must be

appointed in case the CGE has issued bonds.
» Consortium Contrato de Consorcjo

The Consortium is the type of agreement most afad in Portugal for joint ventures. The legal
framework of this agreement is regulated by Detrae-No. 231/81, July 28. Parties (two or
more, individuals or companies) under this agreememertake to carry out jointly a certain
activity or to act jointly in order to achieve anamon purpose. The Consortium purpose will vary
taking into consideration the nature of the ventaemely, preparing and /or implementing a given
project or undertaking, supplying of goods to thpatties, promoting research, producing goods to

be shared amongst the members of the consortigm, et

ABREU & ASSOCIADOS LISBOA PORTO MADEIRA
Sociedade de Advogados, RL Av. das Forcas Armadas, 125 12° Rua S. Joao de Brito, 605 E 4°, 4.1 Rua Dr. Brito da Camara, n° 20 2°
1600-079 Lishoa Portugal 4100-455 Porto Portugal 9000-039 Funchal - Portugal



7/ ;

The Consortium formalities shall depend on thetasbmt are transferred into the venture. In case
a property is transferred into the venture, incompon of the Consortium should be made by means

of a public deed, otherwise, only a written agreenerequired.
* Unincorporated Partnershigg¢ntrato de Associacdo em Participagéo

The Unincorporated Partnership is a type of agreémsed in Portugal as an alternative for joint
ventures. The legal framework of this Partnerskiplso regulated by Decree-Law No. 231/81, July
28. Under this agreement one of more individualerdities (hidden partners) share the profits or
the profits and losses incurred by another indiaidar entity (operational partner) in carrying aut
certain commercial activity.

This type of agreement is not subject to any spdaraality, unless otherwise required by law

with regard to the nature of the assets contribbtethe hidden partner to the partnership.
3.4. Branch

A branch is not a separate legal entity and wheamapany creates a branch, it is held responsible
for the entire assets and liabilities of that brarin order to incorporate the branch it is necgsta

submit: proof of legal existence of the companyt tbieeates the branch; the by-laws of such
company; the deliberation of creation of the brarasid indication of the branch’s representative

and documents identifying the applicant and its @@a#or such purpose.

The registration of a branch may also be executednbans of a fast track procedure called
“Sucursal na Hora”. With this procedure, it is gbksto incorporate a branch in one day and in a

single act in the Commercial Register.
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3.4.1. Representative Office

Under Portuguese Law the representative officetyga of branch/office that is expressly foreseen
in the law only for insurance, credit and finandiadtitutions. A representative office activity is

limited to representation and information taskghe represented institution and cannot perform
financial operations or acquire shares or part€agital in Portuguese companies, nor acquire

properties other than the ones that are indispéa$atbtheir installation and work.

The representative office of banks and financiatiintions must be duly registered before the Bank
of Portugal and of insurance companies before $ie-linsurance Institute of Portugal. In addition
to the documentation that is necessary for thestegion of a branch in Portugal, it is required to
present a certificate issued by the supervisingaaiites of the country of origin stating the regim

of the institution (by reference to the applicaole).

4. General Overview of Tax, Labor, Corporate Govereagned Other Relevant Laws
4.1. Portuguese Taxation

4.1.1. Corporate Income Tax

The Portuguese Corporate Income Tax is a progesaky which’s rates vary from 12.5% to 25%
of the taxable profit, the first rate being apptileato the first 12,500 EUR of taxable profits ahd

second rate to the remaining taxable profits.

A local surcharge tax may be levied on taxableifgdiefore the deduction of any carried-forward
tax losses, at a maximum rate of 1.5%. The maxincarporate income tax is 26.5% of the net
profits. It may be higher if the company is cargiiorward tax losses, since it cannot offset thxe ta
losses against the local surcharge tax. This stgeha calculated based on the Corporate Income
Tax generated in each of the municipalities, whielve the power to fix the rate in their own

municipality.
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Additionally, as of 2010, a State Surcharge of 2i5%ypplicable over the taxable profits derived by

resident companies that are higher than 2,000,000€.

4.1.2. Tax Incentives
Portuguese tax incentives for corporate income pgaxkposes are established throughout the
Portuguese tax legislation, i.e. the Corporate nmed’ax Code (“CIRC”) and the Tax Incentives
Statute (“EBF”), and relevant applicable decreeslaas well as in legislation enacted by the
autonomous regions of the Azores and Madeira. hdé briefly mention only the most important

incentive regime under national legislation.
4.1.2.1. Portuguese Investment Tax Code

In order to provide a legal approach to a new tspircompetitiveness of the economy, aiming to
stimulate the national economy and the Portuguatem@eneurs, Decree-Law No. 249/2009, of
September 23, among other measures approved thstiment Tax Code and amended Atrticle 41

of the Statute of Tax Benefits.

The Investment Tax Code, effective since Januar3009, regulates the contractual, conditioned
and temporary tax incentives that can be granteémthe terms of Article 41 of the Statute of Tax
Benefits, to productive investments executed intl@ and to the internationalisation of
Portuguese companies. Tax benefits regulation desedts grant to companies that promote
investment projects to be executed until 2020, dnatrelevant for the Portuguese entrepreneurs anc
that are part of sectors with strategic interestthee Portuguese economy. Under the terms of
Article 2 (2) of this code, the investment projeatsist have their object within the following
economic activities:

o Extractive industry and transformative industry;

o Tourism and activities declared of interest forrtem under the terms of the applicable

legislation;

o Activity and connected services of technology;
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o Agricultural, fishing, cattle and forestry actias;
o I&D activities and high-tech;
o Information technologies and production of audiagisand media;

o Environment, energy and telecommunications.

4.1.3. VAT

A value added tax system (“VAT”) according to th& BSixth Directive is applicable, which’s
standard rate is 21% and is applicable to the ntgjof goods and services. In addition, therenis a
intermediate rate of 13% and a reduced rate of & dre applicable to a limited range of goods
and services.

In the Azores and Madeira archipelagos, the VA€gatre levied at 15%, 9% and 4%, respectively,

on the same supplies.

4.1.4. Portuguese Tax Treaties

Portugal has entered into more than 50 anti-dotdpation treaties. The anti-double taxation
treaties entered into by Portugal follow the Orgation for Economic Cooperation and

Development (OECD) Model Convention on Income andCapital.

The double taxation treaties entered by Portugalegdly apply either the tax exemption or
ordinary credit method. In broad terms, under the dxemption method the residence state shall
compute the tax on the basis of the taxpayers’ dwode income and exempt the proportion that
relates to foreign derived income, whereas underctiedit method the residence country of the
taxpayer shall credit the tax levied at the sowmentry against the taxes computed over the same

income according to its own tax provisions.

Currently Portugal has anti-double taxation treatyorce with the following countries: Algeria,
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Austria, Belgium, Brazil, Bulgaria, Canada, Caperdés Chile, China, Cuba, Czech Republic,
Denmark, Estonia, Finland, France, Germany, Gre€eenea-Bissau, Hungary, Iceland, India,
Indonesia, Ireland, Israel, Italy, Korea, Latvidathuania, Luxembourg, Macau, Malta, Mexico,
Morocco, Mozambique, Netherlands, Norway, Pakist@oland, Romania, Russia, Singapore,
Slovakia, Slovenia, Spain, Sweden, Switzerland,ttsdudrica, Tunisia, Turkey, Ukraine, United

Kingdom, United States and Venezuela.
4.1.4.1.U.S.-Portugal Tax Treaty

Portugal has entered into anti-double taxationtyredth the United States of America, which is in

force since January 1, 1996.

Pursuant to this Treaty, beneficiaries are subgectduced withholding rates, as follows:

Dividends Interests Royalties
WYALO)
o 10% 10%

T"When the shareholder is a company which duringrdecutive years previous to the payment of
the dividend, holds directly 25% or more of thershzapital.
@ For all other cases.

4.1.5. Non-Habitual Tax Resident

Back in 2009, a new category of resident individuabs approved, creating a more favorable tax

regime — the non-habitual tax resident regime.

The non-habitual tax resident regime is applicafoleany individual who meets the general
residency criteria established in the IRS (indi@dimcome tax) Code, provided such individual has

not been deemed a Portuguese tax resident in¢lceging five years.

The non-habitual tax resident status is maintaiieeca period of ten consecutive and renewable
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years.

The benefits of this regime include: (i) the tagatiof employment and professional or business
income at a 20% flat rate in the case of scientditistic or technical activities deemed of high

value-added as approved by Implementing Order 2010, of 7 January; and (ii) in certain cases
the application of the tax exemption method of medrom employment, business and professional

activities, capital, real estate, capital gains pedsions, derived outside Portugal.
4.2. Labor Law

Currently, employment matters are mainly reguldtedhe Portuguese Labor Code which compiles

into one single Code, in a more systematic and camg way, the most important labor rules.

The Portuguese labor market is very rigid and themo balance of positions between employers
and employees. On the contrary, there is a higlklle¥ workers’ protection, concerning for
example, the prohibition of dismissals unless @ugist cause (subjective or objective). Portuguese
labor law also protects illness situations, genelguality, protection of maternity and paternity,
entitlement to professional training, restrictianthe execution of fixed-term contracts. Labor law
allows short-term contracts grounded on startingeti@ business enterprise, renewable up to 2
years at the employer’s option. After this peritte employee is either granted a permanent labor

contract or the contract is terminated.

The normal working week schedule has 40 hours okwdistributed from Monday to Friday, on an
8 hours per day basis. All employees are entitbe@2 working days of vacation per year (plus an
additional period up-to 3 days per year as a spassduity reward), sick leave and maternity leave

are also applicable.

Unless differently established by labor collectia@greement, overtime is payable with a 50%
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increase on the first hour and a 75% increase dftere Overtime worked during rest days is

payable with a 100% increase.

As a general rule, wage negotiations take placed®at representative bodies of both employer and

employee. Although strikes are permitted by lawythre practically non-existent.
4.3. Corporate Governance

The Portuguese Companies Code (“CSC”) sets a nuofblergal requirements applicable to all
companies that include rules on disclosure of mfation to shareholders, appointment of directors
(including minority rights on appointment of direct), exercise of voting rights in shareholders
meetings, powers of the supervisory board, amohgrst Hot topics such as the golden parachutes

and shareholders right to vote on executive pagkseregulated by the CSC.
4.3.1. Golden Parachutes
The Portuguese legal system does not have a tnaditiGolden Parachutes for their executives.

In the absence of a rule in the company by-lawsjagers of arLda. that are dismissed without
just cause are entitled to be indemnified for tesés suffered, but only to a maximum of 4 years or

of the remaining period of their mandate, if shiorte

Dismissal without just cause of members of the thoafr directors of aS.A. also entitles the
dismissed director to be indemnified for the lossaffered in accordance with his agreement or in
the general terms of law, but this compensatiomeaexceeds the amount of the remunerations

that he would presumably be receiving until thenter his office.
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4.3.2. Shareholders right to vote on executive pay

The remuneration of board members d&.A.should be approved by a shareholders resolution or
by a remunerations committee that is designated Biareholders resolution. The remuneration
package may be predetermined or include a bontsmsysith a percentage on the company profits.
The maximum percentage that can be distributedotirdo members must be authorized in the
company by-laws and may not include the distributad company reserves or any part of the

company profits that are considered as undistrébuteccordance to the law.

The remuneration of managers of lasha. should also be approved by a quotaholders resaluti
Unless there is a special provision in the by-latke, remuneration of the managers oflLala.

cannot include a bonus system (total or partialh\aipercentage on the company profits.

In the case of listed companies, specific Corpo@d@ernance Guidance Documents have been
published by the Securities Market Commissi@orfissdo do Mercado de Valores Mobiliarios —
“CMVM” ). Mandatory obligations are also in place congggrithe disclosure of shareholdings by
members of the board of directors and supervisoaydy publication of annual reports on corporate
governance, internet website, disclosure of mdtarfarmation on the company business, stock
option plans. Regulation No. 1/2010 of the CMVMthar requires listed companies to disclose

stock option plans to the CMVM within seven dayspproval.
5. Examples of Structures Used By US Companies To Gdrigusiness in Portugal

The methods for conducting businesses in Portugal pursuant to the investors needs. In most

cases, international companies tend to acquirenbsses already existing in Portugal.

« Example 1 A US based international company in the sectoDffice Supplies (Staples, Inc.)

decided to enter the Portuguese Market.
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The US investor entered the Portuguese Market @9,18nd for such purpose it decided to acquire
the business of a competing international compamghwvas in the Portuguese Market since 1996.
The acquisition by the US investor was carriedputhe incorporation of a Portuguese subsidiary

who then acquired 100% of the Office Supplies bessrof the competing company.

As of 2010, the US investor carries on its actilafymeans of the initially incorporated company

and is currently the largest office supply retaitethe Portuguese Market.

e Example 2 A US based company (Computer Sciences Corpojatigeided to conduct

business in Portugal.

The US based company initially created a branchiPamtugal through a European subsidiary.
Following an initial period, and considering thecn@ase in activity in Portugal as well as in

revenue, it was decided to incorporate a subsididigh then merged with the existing branch.

With the incorporation of the subsidiary, it waspible to separate the Portuguese activity from the

parent’s activity and therefore avoid the liabégiassociated with the existence of a branch.

+ Example 3A US based company (Dayton Progress, Corporatienjded to build a factory in

Portugal for the manufacturing of precision tools.

The US based company decided to incorporate a oewany using a European subsidiary as a
partner. Considering that the US investor had theention of building a factory for the
manufacturing of precision tools, it was decideapply for a financial incentive in Portugal within
the “Business Modernization Incentive System” pamgrSistema de Incentivos a Modernizacéo

Empresaria).
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The financial incentive granted wasca € 5M, in order to partially finance the buildingich

equipment of the factory for manufacturing preaisiools.

The attribution of the financial incentive to th&lihvestor was based on the obligation of creating
and maintaining 45 jobs in Portugal and guarantg#ie constant training of the employees for a

determined period of time. The US investor also toacbmply with a certain minimum sales value.

*%%
ABREU & ASSOCIADOS LISBOA PORTO MADEIRA
Sociedade de Advogados, RL Av. das Forgcas Armadas, 125 12° Rua S. Joao de Brito, 605 E 4°, 4.1 Rua Dr. Brito da Camara, n° 20 2°

1600-079 Lishoa Portugal 4100-455 Porto Portugal 9000-039 Funchal - Portugal



